to continue working beyond his normal work shift is an unsafe or hazardous
practice.  Assuming that the answer to this question is in the affirmative,
the next question is whether the individual's claims in this regard
constituted a safety complaint which has been communicated to mine manage-
ment.  Leaving aside for the moment the question as to whether the jracts
o_f_this case support Mr. Eldridge's claim that his asserted physical
condition constituted a hazardous safety condition, I will first address
the question as to whether the record supports a finding that Mr. Eldridge
did in fact communicate his asserted safety concern to mine management
before the final decision was made to discharge him,

The facts in this case reflect that the mine in question is a non-
union mine, and the case does not involve a complaint made by a miner to
MSHA.  In any event, in a case decided under the 1969 Coal Act, Taylor
Adkins and Fred Hunt v. Deskins Branch Coal Company, 2 FMSHRC 2803,
October 23, 1980, the Commission ruled that "in a non-union mine without
established procedures for reporting complaints, as was the situation
here, a miner's notification to any mine official brings the miner within
the protection of section 110(b).M Respondent's Employee Handbook,
exhibit R-l, does contain information concerning employee grievance
procedures.  Page 18 of the handbook advises employees to "ask" and not
"guess" i.f they have any doubts regarding safety matters.  Page 21
cautions employees that they must understand and abide by company, state,
and federal safety rules5 and that any questions in this regard are to
be discussed with a supervisor.  Respondent's position on this issue is
that at the time Eddie Miller informed the crew that any miner who opted
to pick up his check and leave the mine would no longer be needed by
the company, Mr. Eldridge did not advise Mr. Miller that he was "too tired",
and that only after coming to the realization that he was out of a job,
Mr. Eldridge fell on a "scheme" to get his job back.  My evaluation of
the testimony and evidence on this question follows below.

Mr, Eldridge testified that approximately 35 minutes before the end
of his normal shift he advised his section foreman Eli Smith on at least
two occasions that he was too tired to stay and continue pulling the row
of pillars that the crew was working on.  He told him this when he first
learned that outside mine foreman Eddie Miller expected the men to stay and
finish the pillar work, and he told him a second time after he had secured
his equipment and was told that Mr. Miller wanted the crew out of the
mine.  Billy Smith, Eli's brother, and Mr. Eldridge's fellow crew-member,
confirmed that he heard Mr. Eldridge tell Eli Smith that he was too tired
to stay late and work the extra time. John Jones, one of the miners who
was also discharged for refusing to stay over and work, testified that
he too heard Mr. Eldridge tell Eli Smith that he was too tired to work, and
that Mr. Eldridge also told Eddie Miller that he was too tired to work
when they were in the lamphouse.

Mr, Eldridge testified further that when he returned to the mine
on the'Tuesday following his discharge for a meeting with company manager
Bobby Morris and mine superintendent Raymond Cochran, he explained to

4521ion,  complainant  contends  that  the belief
